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This matter is before Administrative Law Judge (ALJ) Robert Spencer upon 
complaint by a committee known as Citizens for Responsible Government (eRG), 
alleging that the acting town clerk of the Town of Vail failed to comply with her 
obligations under the Colorado Fair Campaign Practices Act (the "FCPA"). Hearing of 
the complaint was held at the Office of Administrative Courts on January 17, 2014. J. 
Lee Gray, Esq., Holland & Hart, LLP, represented CRG. Kendra L. Carberry, Esq., 
represented Ms. Nagel. 

Summary of the Case 

In ·Colorado, political campaign financing is governed by Article XXVIII of the 
Colorado Constitution, the FCPA (§§ 1-45-101 to 118, C.R.S.), and rules and 
regulations of the Secretary of State (8 CCR 1505-6).1 Among other things, these laws 
impose registration and financial reporting obligations 'upon certain persons and 
organizations involved in political campaigns. 

During the times at issue in this case, Ms. Nagel was the acting town clerk for the 
Town of Vail. She was therefore the "appropriate officer" designated to receive 
campaign finance filings relating to Vail municipal elections, as required by the FCPA. 
As the "appropriate officer," Ms. Nagel was also responsible for assessing penalties for 
late filings and for considering appeals of such penalties. 

CRG alleges that, after registering as an independent expenditure committee as 
directed by Ms. Nagel, Ms. Nagel verbally imposed a late filing penalty. Further, CRG 
alleges that when its registered agent challenged the penalty, Nagel abdicated her 

1 Section 9(1 )(b) of Article XXVIII, and § 1-45-111.5(1) of the FCPA authorize the Secretary of State to 
promulgate such rules as may be necessary to enforce and administer the campaign finance laws. 



responsibility as the appropriate officer by turning the matter over to an attorney 
representing the Town of Vail. The attorney then allegedly increased the late filing 
penalties and determined that CRG had to register as a candidate committee, rather 
than as an independent expenditure committee as initially determined by Ms. Nagel. 
CRG contends that by failing to provide written notice of the penalty and then delegating 
her decision making authority to an attorney when challenged about the penalty, Nagel 
violated her duties under the FCPA. 

Ms. Nagel responds that although she sought and followed advice from the Town 
of Vail's attorney, she did not abdicate her responsibility as the appropriate officer and 
in fact acted in accordance with the FCPA.2 

For reasons explained below, the ALJ concludes that Ms. Nagel did not comply 
with her duties as the appropriate officer. 

Findings of Fact 

1. The FCPA requires that independent expenditure committees, among 
others, register and file campaign contribution and expenditure reports with the 
"appropriate officer." FCPA §§ 1-45-107.5(3)(a), (4), (6), and (8), C.R.S. 

2. In the case of municipal elections, the appropriate officer is the municipal 
clerk. FCPA § 1-45-1 09( 1 )(b). 

3. At the times relevant to this case, Ms. Nagel was the acting town clerk for 
the Town of Vail. As such, she was the "appropriate officer" to receive campaign filings 
for Vail municipal elections. 

4. Samuel Maslak is a Vail resident. When Mr. Maslak and two other Vail 
residents became dissatisfied with actions taken by the Vail Town Council relating to a 
golf course clubhouse renovation, they opted to support three alternative candidates 
running for Town Council in the November 5, 2013 election. 

5. At some point, Maslak and the other two residents began to identify 
themselves as the Committee for Responsible Government, or CRG. 

6. As part of their political effort, the CRG members decided to run 
advertisements in the Vail Daily supporting the alternative candidates. To accomplish 
this, Maslak contacted a professional political consultant, Paul Witt of Witt 
Communications, for assistance in drafting and placing the ads. 

7. Mr. Witt drafted two advertisements. One ad, worded as follows, 
expressly advocated the election of the alternative candidates: 

It's time --

For new leadership in Vail 

For a balanced Town Council to represent our entire community 

2 On January 10, 2014, Ms. Nagel filed a counterclaim alleging a number of FCPA violations by CRG. 
Because the counterclaim was filed directly with the ALJ rather than with the Secretary of State as 
required by Colo. Const. art. XXVIII, § 9(2)(a) and § 1-45-111.5(1.5)(a), the ALJ dismissed it without 
prejudice. 
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For leaders who are willing to take a fresh look at our community 

For new voices and new faces 

MDaie Bugby 

M Sounia Najed Chaney 

~ David Chapin 

It's time for change. 

Exhibit 1, p. 1 (emphasis in original).3 

8. The second ad did not mention the alternative candidates, but criticized 
the actions taken by the incumbent council members. Exhibit 1, p. 2. 

9. At some point, Maslak spoke with two of the candidates, Bugby and 
Chaney, and made contributions directly to their campaigns. However, Maslak did not 
discuss the ads with Bugby, Chaney, or Chapin. 

10. The ads were not reviewed by, discussed with, or authorized by any of the 
three candidates, and none of the candidates exercised any control over them. 

11. Maslak testified that prior to running the ads, he spoke with Ms. Nagel to 
determine what if anything he needed to db to comply with the campaign finance laws. 
He understood from Nagel that nothing was required. Nagel denies that she gave this 
advice. For the purposes of this decision, the ALJ does not find it necessary to resolve 
this factual dispute. 

12. On October 31, 2013, Maslak authorized Witt to proceed with both 
advertisements. Maslak, however, did not pay for the ads at that time. 

13. The ads ran in the Vail Daily on November 2, 4, and 5, 2013. Both ads 
contained the disclosure, "Paid for by Citizens for Responsible Government." 

14. Ms. Nagel became aware of the ads and contacted the Vail Daily in an 
attempt to determine who was responsible for them. In response, the Vail Daily 
contacted Witt who in turn contacted Nagel., Nagel informed Witt that because the ads 
supported candidates for political office, CRG had to register as an ihdependent 
expenditure committee and had to file contribution and expenditure reports required by 
the FCPA. On November 4, 2013, Ms. Nagel e-mailed Mr. Witt the appropriate 
registration and report forms. Witt conveyed this information to Maslak. Exhibit 3. 

15. On November 6, 2013, Maslak filed an Independent Expenditure 
Committee Registration Form with Nagel. Exhibit 4. The form identified Maslak as the 
registered agent for CRG, and stated that the purpose of the committee was to "Support 
for Vail Town Council: Dale Bugby, Sounia Chaney & David Chapin." 

3 An ad that lacks the "magic words" described in Buck/ey v. Va/eo, 424 U.S. 1, 44 n. 52 (1976) still 
amounts to express advocacy if it uses "substantially similar or synonymous words." League of Women 
Voters v. Davidson, 23 P.3d 1266,1277 (Colo. App. 2001); Colo. Ethics Watch v. Senate Majority Fund, 
269 P .3d 1248, 1254-56 (Colo. 2012). That is the case here. 
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16. Maslak also filed a Report of Contributions and Expenditures on behalf of 
CRG. Because CRG had not, as of November 6, 2013, received any contributions or 
spent any money, the report disclosed $0 for both contributions and expenditures. 
Exhibit 5.4 

17. When Mr. Maslak filed his report on November 6th
, Ms. Nagel accepted 

the filing but advised Maslak that CRG owed a late filing penalty. Nagel did not provide 
Maslak with a written notice of the penalty, and the parties dispute how much she said it 
was. According to Maslak, Nagel said it was $300. According to Nagel, she said it was 
$200. 

18. Mr. Maslak testified that although he was willing to pay the penalty on 
behalf of CRG, he reminded Nagel that she previously told him he did not need to file. 
According to Maslak, Nagel then told him not to pay the penalty until she had a chance 
to consult with the town attorney. 

19. Nagel denies that Maslak offered to pay the penalty or that she told him 
not to pay it. Nagel did, however, decide to consult with the town attorney regarding the 
matter. 

20. The towh is represented by a private law firm, Hayes, Phillips, Hoffmann & 
Carberry, P.C. Kendra Carberry, one of the firm's attorneys, has expertise in election 
law and serves as special counsel to the town on such matters. 

21. Ms. Carberry also represents the town in a civil lawsuit filed by Maslak and 
others stemming from the clubhouse renovation issue. 

22. Ms. Nagel consulted with Carberry as to the CRG matter. On November 
12, 2013, Carberry sent an e-mail to Maslak'scivil litigation attorney, Chris Toll, advising 

. him that CRG should have registered as a candidate committee, not an independent 
expenditure committee, and therefore the registration form was incorrect. Exhibit 6. 
Moreover, Ms. Carberry stated that additional penalties were owed, and presently stood 
at $600. 

23. Carberry made no reference to Nagel's previous determination that CRG 
should register as an independent expenditure committee, or that the fine was $200 (or 
$300, depending on whose account is accepted as true). 

24. Maslak testified that when he spoke with Nagel on November 13th and 
asked why Carberry was involved, Ms. Nagel told him that she (Nagel) was no longer 
the appropriate officer, Ms. Carberry was. Though Nagel denies this conyersation, the 
ALJ finds Maslak's account of the conversation credible and accepts it as true. 

25. In a second e-mail to Toll on November 13, 2013, Carberry said that 
Maslak had been "very argumentative" during the conversation with Nagel, and advised 
Toll to tell Maslak to contact her if he wanted "to argue about the fine." Exhibit 8. 

26. Although Toll represents Maslak in civil litigation with the town, he does 
not represent CRG. Toll therefore referred Carberry's e-mails to a member of his firm 

4 Maslak filed an amended registration form on November 13, 2013 identifying eRG's bank account, and 
an amended contribution and expenditure report correcting the reporting period. Exhibit 7. 
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who specializes in election law, J. Lee Gray. 

27. On November 14,2013, Gray responded to Carberry. Exhibit 9. Among 
other things, Gray objected to Nagel's attempt to impose a fine on CRG without serving 
CRG with written notice by certified mail, as required by § 10(2)(a) of Article XXVIII. 
Moreover, Gray alleged that Nagel acted improperly by telling Maslak that she was no 
longer the appropriate officer. By law, Nagel could not abdicate those responsibilities. 
Gray also disagreed that CRG was a candidate committee, and pointed out that Nagel 
previously determined that CRG was an independent expenditure committee. 

28. On November 19, 2013, Gray e-mailed a copy of his letter to Nagel. In 
response, Carqerry advised Gray to "refrain from contacting my client directly about this 
matter." Exhibit 10. 

29. Although Maslak authorized Witt to proceed with the ads on October 31, 
2013, and had a rough idea at that time as to what the ads would cost, he did not 
receive a bill for the ads until November 14,2013 when he received an invoice from Witt 
Communications. The invoice from Witt billed $4,200 for the ads, and $1,062.50 for 
Witt's consulting services. Exhibit 11. 

30. On December 4, 2013, Maslak filed a second Report of Contributions and 
Expenditures on behalf of CRG. Exhibit 12. The report disclosed the expenditures 
identified on Witt's November 14, 2013 invoice, and also disclosed $6,800 in 
contributions received by CRG. 

31. On December 11, 2013, Carberry sent Gray a letter refuting the 
statements in Gray's November 14th letter. Exhibit 13. Ms. Carberry asserted that even 
if CRG was an independent expenditure committee it still owed a number of penalties, 
including: 

• A $100 penalty for filing its independent expenditure committee report two 
days late; . 

A $250 penalty for filing a late contribution and expenditure report; 

• A $300 penalty for reporting an incorrect date of expenditure on the 
December 4th report. 

• Continuing penalties accruing at the rate of $50 per day until the correct 
reports were filed. 

32. In addition to sending the letter to Gray by regular mail, Ms. Carberry also 
sent the letter to CRG by certified mail. This is the first and only written notice of 
penalty ever sent to CRG, or Maslak as CRG's registered agent. 

33. Ms. Nagel never authored, signed, or sent any written notice of penalty to 
Maslak or CRG. The only written penalty notice was that authored, signed, and sent by 
Carberry. 

34. Although Nagel testified that she read Carberry's letter and "adopted it as 
her own," the preponderance of the credible evidence is convincing that after November 
6, 2013 Nagel turned the matter over to Carberry and thereafter Carberry was the one 
making the decisions, not Nagel. That evidence includes the fact that: (1) Carberry 
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drafted, signed and sent the only written decisions; (2) Carberry reversed Nagel's 
original finding that CRG was an independent expenditure committee and imposed filing 
penalties greater than those originally determined by Nagel; (3) Carberry directed that 
Maslak contact her if he wanted to "argue about the fine," and; (4) after Nagel consulted 
with Carberry she told Maslak that she was no longer the appropriate officer, Carberry 
was. 

Discussion and Conclusions of Law 

Jurisdiction 

In the typical FCPA case, a citizen, a political watchdog group, or a political 
opponent will act as a "private attorney general" by filing a complaint alleging that 
someone involved in a political campaign failed to register or file a required report. The 
present case is unique. Here, a political actor, CRG, alleges that a regulatory authority, 
the Vail Town Clerk, failed to comply with her statutory obligations under the FCPA. 
This posture is a matter of first impression that raises the question of whether the ALJ is 
empowered by Article XXVIII or the FCPA to consider such complaints. 

An administrative agency, such as the Office of Administrative Courts, only has 
the power and authority conferred upon it by the General Assembly; and acts which 
exceed the scope of its delegated powers are void. Flavell v. Oep't of Welfare, 144 
Colo. 203, 355 P.2d 941, 943 (1960); Compton v. Indus. Claim Appeals Office, 13 P.3d 
844,845 (Colo. App. 2000); Adams v. Colo. Oep't of Soc. Serv's, 824 P.2d 83, 86 (Colo. 
App. 1992); O'Neill v. Oep't of Revenue, 765 P.2d 590, 591 (Colo. App. 1988). The 
Office of Administrative Courts and the ALJ therefore "cannot exercise any jurisdiction, 
exert any powers, perform any duties, or assume any authority, unless the right to do so 
is given [them] by statute." Dee Enterprises v. Indus. Claim Appeals Office, 89 P.3d 
430, 437 (Colo. App. 2003) (quoting Md. Cas. Co. v. Indus. Comm'n, 116 Colo. 58, 178 
P.2d 426 (1947)). 

CRG argues that the ALJ has jurisdiction in this matter by virtue of FCPA § 1-45-
111.5(1.5)(a), which states that, "Any person who believes that a violation of either the 
secretary of state's rules concerning campaign and political finance or this article has 
occurred may file a written complaint." Because a "person" includes a committee (see 
Art. XXVIII, § 2(11) and § 1-45-103(13)), CRG has standing to file a complaint. 
Moreover, because an "appropriate officer" has certain defined duties under § 1-45-
109(2) of the FCPA with regard to penalties for late filing, failure to comply with those 
duties "violates" the FCPA. Thus, the plain language of § 1-45-111.5(1.5)(a) arguably 
gives the ALJ jurisdiction to hear an appeal involving allegations that an appropriate 
officer did not comply with the FCPA. Neither party disputes this interpretation. 

This interpretation is consistent with a primary purpose of both Article XXVIII and 
the FCPA, which is to protect the public interest by requiring "full and timely disclosure 
of campaign contributions" and pursuing "strong enforcement of campaign laws." Colo. 
Const. art. XXVIII, § 1; FCPA § 1-45-102. If an appropriate officer does not comply with 
his or her obligations under the FCPA, then these purposes are not well served. 

Moreover, apart from § 1-45-111.5(1.5)(a), the FCPA provides no other avenue 
of administrative relief for a person adversely affected by the miscarriage of an 
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appropriate officer's duties. Although § 1-45-109(2)(b) requires the appropriate officer 
to accept appeals and set aside a penalty in whole or in part "upon a showing of good 
cause," it does not provide for an administrative review of the appropriate officer's 
actions.5 The ALJ therefore concludes that an interpretation of § 1-45-111.5(1.5)(a) 
which gives the ALJ jurisdiction to review an appropriate officer's actions is a 
reasonable avenue of administrative relief that is consistent with the intent of the FCPA 
to provide for "strong enforcement of campaign laws." 

The Alleged Violations 

In its Claim for Relief, CRG specifically alleges that Nagel failed to comply with 
her duties as the appropriate officer in that she: 

Improperly delegated her duties as the appropriate officer to a lawyer 
engaged by the town to represent it in other litigation with the individual 
members of CRG; 

Failed to personally provide CRG with the required written notification of a 
potential reporting violation and the imposition of a fine; and 

Provided CRG with contradictory instructions, findings and fines for no 
apparent purpose other than to harass and intimidate CRG for exercising its 
First Amendment rights. 

Complaint, ,-r,-r 52 to 54. 

Each of these allegations will be addressed in turn. 

A. Improper Delegation 

Although Ms. Nagel was entitled to seek advice from the town's attorney in· 
performing her duties as the appropriate officer, the ultimate decision regarding CRG's 
filing obligations and penalties lay with Ms. Nagel, not with the town's attorney. The 
evidence, however, is convincing that after initially deciding on November 6, 2013 that 
CRG was an independent expenditure committee and owed a late reporting penalty, 
Ms. Nagel turned the matter over to the town attorney and subsequent decisions were 
made by Ms. Carberry, not Ms. Nagel. The content, tone and format of Carberry's 
November 1 ih e-mail and December 11 th letter show that Carberry was making the 
decisions. Both· communications were authored, signed, and sent by Carberry. 
Although Ms. Carberry states in her December 11, 2013 letter that she represents Ms. 
Nagel "in her capacity as the Interim Town Clerk," she does not represent that any of 
the positions she takes in the letter were made by Nagel. In fact, the decisions were 
contrary to those Nagel made on November 6th when she accepted CRG's registration 
and imposed a late filing penalty. In the context of this evidence, the ALJ finds 
convincing Maslak's testimony that Nagel said she had turned the matter over to 
Carberry and she (Nagel) was no longer the "appropriate officer." 

5 Although § 1 O(2)(b) of Article XXVIII provides for an administrative appeal of penalties imposed by an 
appropriate officer, it applies only to persons required to file reports "with the secretary of state." Because 
eRG was not required to file reports with the Secretary of State, § 1 O(2)(b) does not appear to apply in 
this case. 
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Although an appropriate officer is required to impose penalties for a late filing, the 
determination of a person's filing status, whether filings are timely and accurate, and 
whether good cause has been shown to set aside some portion of a penalty are all 
discretionary decisions made by the appropriate officer based on the available 
evidence.6 Because, by statute, these determinations rested in Nagel's discretion as 
the appropriate officer, Nagel could not delegate those discretionary decisions to the 
town attorney. Big Sandy Sch. Dist. v. Carroll, 164 Colo. 173, 433 P.2d 325, 328-29 
(1967) (school board could not delegate its discretionary power to employ teachers); 
Colo. Energy Advocacy Office v. Pub. Servo Co. of Colo., 704 P.2d 298, 306 (Colo. 
1985) (PUC may not delegate to a utility the discretion to decide how much it will charge 
consumers); Univ. of Colo. V. Silverman, 192 Colo. 75, 555 P.2d 1155, 1158 (1976) (the 
Board of Regents could not delegate its authority to appoint faculty members); Santilli V. 

Santilli, 169 Colo. 49, 453 P.2d 606, 609 (1969) (court Gould not delegate to a party the 
discretion to divide marital property); Walsh v. City of Denver, 11 Colo. App. 523, 53 P. 
458, 459 (1898) (municipal corporation authorized to regulate businesses may not 
delegate that discretionary authority to others); Hand V. Matchett, 957 P.2d 791, 795-96 
(10th Cir. 1992) (university board of regents could not delegate to a subordinate body its 
exclusive authority to revoke a previously granted degree). 

It is also questionable whether Ms. Carberry had the authority to instruct Gray to 
direct ,all correspondence about eRG's reporting obligations and penalty to her, and not 
Nagel. Rule 4.2 of the Colorado Rules of Professional Conduct states that a lawyer 
shall not communicate about the subject of representation with a person the lawyer 
knows to be represented unless the lawyer "is authorized to do so by law." Comment 5 
to the rule recognizes that communications authorized by law include communications 
on behalf of a client who is exercising a right "to communicate with the government." 
See also CBA Ethics Opinion No. 93: Ex Parte Contacts with Government Officials, 23 . 
The Colorado Lawyer 329 (Feb. 1994) ("when the government is a party there is a 
fundamental right to petition the government for redress of grievances under both the 
First Amendment and Article II, § 24, of the Constitution of the State of Colorado. This 
is particularly true in a legislative, regulatory or administrative setting.") In this case, the 
FCPA gives a person or that person's attorney the right to communicate with the 
appropriate officer in order to file reports and appeal any late filing penalty being 

. imposed. Section 1-45-109(2)(b). Given the statutory right of direct communication, it 
is doubtful that a town attorney may prohibit such direct communication. The fact it was 
done in this case adds further weight to the conclusion that it was Ms. Carberry and not 
Ms. Nagel who was making the decisions regarding CRG's filing status and penalties. 

To reiterate, nothing in this decision prevents Nagel from seeking the advice of 
legal counsel with regard to her duties as acting town clerk. However, doing so does 
not relieve her of the responsibility to personally make the decisions and take the 
actions required of an appropriate officer by the FCPA 

B. Written Notification 

Section 1 0(2)(a) of Article XXVIII requires the appropriate officer to impose a $50 

6 Per § 1-45-1 09(2)(b), the appropriate officer "shall set aside or reduce the penalty upon a showing of 
good cause." The determination of good cause involves considerable discretion. 
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penalty for each day a required report is late. According to § 10(2)(a), the appropriate 
officer "shall send the person upon whom the penalty is being imposed proper 
notification by certified mail of the imposition of the penalty." Furthermore, Secretary of 
State Rule 18.2.1 (a) requires the appropriate officer to include within the notice of 
violation the "facts or conduct that constitute the possible violation." 

Ms. Nagel did not comply with the requirement for written notice because she 
never sent CRG or its registered agent, Mr. Maslak, written notice in any form of the 
penalty being imposed or the reasons for the penalty. It was not until December 11, 
2013, that CRG received written notice by certified mail of a penalty allegedly owed. 
However, that notice was drafted, signed, and sent by Carberry, not by Nagel acting in 
her capacity as the appropriate officer. Because the notice was issued by Carberry, 
and not by Nagel, it failed to comply with the law. 

C. Improper Motive 

CRG alleges that Ms. Nagel acted for the apparent purpose of harassing CRG 
for exercising its First Amendment rights. This allegation is not proven. 

Ms. Nagel, though experienced in municipal administration, is not an expert in 
campaign finance law and was entirely justified in obtaining the advice of the town 
attorney when Mr. Maslak disputed the fine she verbally imposed. Thereafter, Ms. 
Nagel simply left the matter in the attorney's hands. Though she improperly delegated 
her responsibility to the town's attorney, there is no convincing evidence that Ms. Nagel 
at any time acted with the intent to harass Maslak or CRG or deprive either of them of 
their rights. 

Agency Decision 

Acting Town Clerk Tammy Nagel failed to comply with the FCPA by improperly 
delegating to the town's attorney the responsibility for making decisions regarding 
CRG's filing status, its reporting obligations, and its responsibility for payment of 
penalties; and by failing to . provide CRG with written notice by certified mail of the 
imposition of a late reporting penalty. The decisions made and penalties imposed by 
Ms. Carberry in her letter of December 11, 2013 are void because they are not the 
decisions of the appropriate officer, and are therefore set aside. 

The ALJ does not decide whether a late filing penalty may be imposed in this 
case, or if so, in what amount. That ,is a matter subject to the ALJ's review only upon 
filing of a complaint with the Secretary of State that alleges FCPA violations by CRG. 

Done and Signed 
January 31,2014 

------------------~~-----~ 

Administrative Law Judge 
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Hearing digitally recorded in CR #1 
Exhibits admitted: 

Complainant's exhibits: 1 - 16 
Respondent's exhibits: none 

CERTIFICATE OF SERVICE 

I certify that a true and correct copy of the above FINAL AGENCY DECISION was 
placed in the U.S. Mail, postage prepaid, at Denver, Colorado to: 

.J. Lee Gray, Esq. 
Holland & Hart, LLP 
6380 S. Fiddlers Green Circle, Suite 500 
Greenwood Village, CO 80111 

Kendra L. Carberry, Esq. 
J. Matthew Mire, Esq. 
Kelly L. Donlon, Esq. 
Hayes, Phillips, Hoffman & Carberry, P.C. 
1530 Sixteenth Street, Suite 200 

,Denver, CO 80202 

Suzanne Staiert 
Deputy Secretary of State 
Secretary of State's Office 
1700 Broadway, Suite 270 
Denver, CO 80290 

on this 51 day of January, 2014. 
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