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Frederick Wyman II Trust, dated February 1, 2005 fbo Nicholas F. Wyman, Abbeline G.

Wyman Trust, dated February 1, 2005 fbo Nicholas F. Wyman and All Seasons Condominium

Association, Inc., a Colorado nonprofit corporation (collectively “Plaintiffs”), by and through

their counsel, Franke Greenhouse List & Lippitt LLP, and pursuant to Colo. R. Civ. P. 56,

hereby submit their Motion for Summary Judgment and Memorandum of Law. In support

thereof, Plaintiffs state as follows:



L INTRODUCTION

Al Summary of Case

Plaintiffs’ claims arise from a dispute between Plaintiffs, owners of real property within
Vail Village, Fifth Filing, Eagle County, Colorado and Defendant, owner of real property located
at 333 Hanson Ranch Road (Vista Bahn Building)/Lot C, Block 2, Vail Village Filing 1. In the

structure Jocated on Defendant’s property, Defendant leases space to a restaurant and bar known as

the Tap Room. On September 16, 2005 Defendant was granted a building permit allowing it to

expand an outdoor deck to use as additional outdoor seating for the Tap Room (“Outdoor Deck™).
A portion of the Outdoor Deck will encroach on Tract E, Vail Village, Fifth Filing, Eagle
County, Colorado. The Protective Covenants of Vail Village, Fifth Filing, Eagle County,
Colorado dated November 3, 1965 and recorded in the real property records of Eagle County,
Colorado state that Tract E shall be used for open areas or for recreational uses, including
parking, and that no permanent above-ground buildings, other than buildings used for
recreational purposes, shall be constructed or maintained on Tract E. The Outdoor Deck will
violate the Protective Covenants. Plaintiffé’ claims are based on this violation and include a
request for an injunction enjoining such violation.

B. Procedural History

On November 1, 2005, aﬁér an evidentiary hearing, this Court entered a Preliminary
Injunction (the “Preliminary Injunction™) restraining and enjoining Defendant from constructing
the Outdoor Deck within or above Tract E, Vail Village, Fifth Filing. 4 copy of the Preliminary
Injunction is attached hereto as Exhibit A. Defendant appealed the Court’s ruling to the

Colorado Court of Appeals, raising three issues: 1) Did the trial court err in its determination that



the Protective Covenants are unambiguoﬁs; 2) Did the trial court err in its interpretation of the
Protective Covenants; and 3) Did the trial court err in finding that there is a reasonable
probability that Plaintiffs will succeed on the merits of their claim that the construction of the
Outdoor Deck would violate the protective covenants? All three issues raised on appeal go to the
merits of Plaintiffs’ claim that constructing the Outdoor Deck will violate the Protective
Covenants. On April 18, 2007, the Court of Appeals entered an order affirming the Preliminary
Injunction, holding that Plaintiffs had established a reasonable probability of succesé on the
merits. The Court of Appeals denied Defendant’s petition for rehearing and on August 7, 2007
entered its Mandate affirming the Order. 4 copy of tké Court of Appeals’ Order and Mandaz‘é is
attached hereto as Exhibit B.

Counsel for Plaintiff has consulted with Counsél for Defendant, requesting that
Defendant consent to the entry of a permanent injunction cbnsistent 'with the Preliminary
Injunction. Defendant responded that it will not consent to fhe entry of a permanent injunction.
Plaintiff now seeks summary judgment on both of its claims for relief and requests that this court
enter a permanent iﬁjunction consistent with the Preliminary Injunction.

IL STATEMENT OF FACTS

In 1965 Vail Associates, Ltd., platted a subdivision at the base of Vail Mountain called
Vail Village, Fifth Filing (“Fifth Filing”). (Original Plat for the Fifth Filing, Exhibit 7 from
November 1, 2005 hearing'). In connection with this filing, Vail Associates created “Protective
Covenants” specifying and limiting the uses of the various parcels within the filing. (Protective

Covenants, Exhibit 1 from Nov. 1, 2005 Hr’ g and also attached hereto as Exhibit C). Section 18

" The Plat is an oversized document and is not, therefore, being filed as an exhibit hereto. A copy is available upon
request to Plaintiff’s counsel.



of the covenants specifically empowers “any ﬁerson . . . owning real property in Vail Village,
Fifth Filing, to . . . enforce the provisions of this iﬁstrument.”

Plaintiffs are (1) the condominium association for All Seésons Condominiums, and 2)
the owners of one of those condominium units. All Seasons Condominiums are located within
the Fifth Filing, and the Residents thus are authorized to enforce the Protective Covenants.
(Transcript of Nov. 1, 2005 Hr’g (copy attached hereto as Exhibit D), p. 31—3‘2; Defendant’s
Answer, { 8). |

- Among the tracts of land designated m the Fifth Filing is “Tract E,” a parcel at the base
of Vail Mountain. (Original Plat for the Fifth Filfng, Exhibit 7 from Nov. 1, 2005 Hr’g). Tract E
currently provides a beltAof open space between the commercial buildings in Vail Village and the
residential areas to the south azid east. (Tr. of Nov. 1, 2005 Hr’g, p. 37; Original Plat for the Fifth
Filing, Exhibit 7 from Nov. 1, 2&)05 Hr'g).
Section 2.4 of the Protective Covenants provides in full:
| - Tracts A, E, F, F-1, F-2 and G shall be used as open areas or for recreational uses,
including parking. No permanent above-ground buildings, other than buildings
used for recreational purposes, shall be constructed or maintained on any of such
tracts.
(Protective Covenants, Exhibit 1 from Nov. 1, 2005 Hr'g, 92.4).

As required by Section 2.4 of the covenants, no commercial buildings exist within Tract
E. (Tr. of Nov. 1, 2005 Hr’ g; pp- 37, 43). In the winter, skiers cross Tract E to reach businesses
at the edge of Vail Village (Tr. of Nov. 1, 2005 Hr’g, p. 37). In the summer, it is used as open
space. (ld) A popular children’s playground known as Pirate Ship Park is located in Tract E,

and a bicycle path runs through it along the edge of the Village. (Tr. of Nov. 1, 2005 Hr’g, pp.

26, 38, 55).



Just outside of Tract E in Vail Village are several commercial buildings. One of those is
a three-story building, owned by Defendant, known as the Vista Bahn building., (Tr. of Nov. 1,
2005 Hr’g, pp. 50-51; Original Plat for the Fifth Filing, Exhibit 7 from Nov. 1, 2005 Hr'g
[located on Lot C, Block 2, First Filing, shown at bottom of sheet 2, right of center]). Remonov
has leased the space in the Vista Bahn building to various commerc:lal tenants, including a
clothmg store and a ski shop. (Tr. of Nov. 1, 2005 Hr’g, p. 51). The second floor is leased to the
Tap Room restaurant and bar (Id.). On the south side of the building, facing the mountain, there
is a small outside balcony, or deck, which does not encroach on Tract E. (Tr. of Nov. 1, 2005
Hr’g, pp. 51-52). The Tap Room uses this deck to serve food and drinks to customers. (Tr. of
Nov. 1, 2005 Hr’g, pp. 67-68). |

The Outdoor Deck would begin at the edge of the existing deck on the second floor of the
building, extend ove;r the existiﬁg pedestrian walkway from Mill Creek to Tract E, and end at ’thé
edge of the bicycle path. (Tr. of Nov. 1, 2005 Hr’g, pp. 59-61; Exhibit 15 from Nov. 1, 2005
Hr’g, Vail Village Club Deck Addition Plans, sheets C1.1, Al.1, A1.2%). Thé Outdoor Deck
would encroach onto Tract E (Defendant’s Answer, 114).

The enlarged deck would be used for additional seating for the Tap Room Restaurant.
(Defendant’s Answer, § 5). Defendant’s purpose in seeking to expand the deck is to increase ifs
income (Tr. of Nov. 1, 2005 Hr’ g; p. 64). It plans to lease the Outdoor Deck to the Tap Room,

thereby increasing the Tap Room’s rent. (Jd) Likewise the Tap Room plans to profit from the

* The Plans consist of several oversized document and are not, therefore, being filed as an exhibit hereto. A copy is
avazilable upon request to Plaintiff's counsel.



Outdoor Deck by attracting more customers and selling them food and drinks. (Tr. of Nov. 1,
2005 Hr’g, pp 65-66, 78-79). |

In 2000 Defendant obtained an easement from Vail Associates, which owns Tract E, to
extend the deck. (Tr. of Nov. 1, 2005 Hr’g, p. 54). In 2005 Defendant obtained a building
permit frqm the Town of Vail. (Tr. of Nov. 1, 2005 _Hr’g, pp. 54-55; Exhibit 14 from Nov. 1,
2005 Hr’g, attached hereto as Exhibit E). Defendant only refrained from commencing
construction of tﬁe Outdoor Deck due to this pending action and awaiting the ruling of the Céurt |
on Plaintiffs’ request for an injunction (Tr. of Nov. 1, 2005 Hr’g, p. 55).
III. STANDARD OF REVIEW

“The purpose of summary judgment is to permit the parties to pierce the formal
allegations of the pleadipgs and save the time and expense ‘connected with a trial when, as a
matter of law, based on undisputed facts, one party could not prevail." A-/ Auto Repair &
Detail, Inc. v, Bilunas-Hardy, 93 P.3d 598, 603 (Colo. Ct. App. 2004) (citations omitted). The
judgment sought shall be rendered forthwith if 'fhe pleadings, dépositions, answers rto
interrogatories, and édmissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law. Colo. R. Civ. P. 56(c). Interpretation of a covenant is a question of law.
Evergreen Highlands Ass’nv. West, 73 P.3d 1, 3 (Colo. 2003).
IV.  ARGUMENT

Plaintiff is requesting that this Court enter summary Jjudgment on its two claims for relief
which include 1) request for a ruling that the Outdoor Deck violates the Protective Covenants;

and 2) a request for an injunction restraining and enjoining Defendant from constructing the



Outdoor Deck within or above Tract E, Vail Village, Fifth Filing. Interpretation of a covenant is
a question of law and, therefore, these issues are appropriate for determination on summary
judgment. See Evergreen Highlands Ass'n, 73 P.3d at 3. The granting of injunctive relief lies
within the sound discretion of the trial court, Saint John's Church in the Wilderness v. Scott, 194
P.3d 475, 480 (Colo. Ct. App. 2008). “The requirements for a permanent injunction are
essentially the same as those for a preliminary injunction; however, the applicant must show
actual success on the merits rather than merely a reasonable probability of success.” Lango‘z's V.
Bd. of County Comm rs of El Paso, 78 P.3d. 1154, 1157 (Colo. Ct. App. 2003). “A party
seeking a permahent injunction must show that: (1) the party has achieved actual success on the

merits; (2) irreparable harm will result unless the injunction is issued; (3) the threatened injury

outweighs the harm that the injunction may cause to the opposing party; and (4) the injunction, if

issued, will not adversely affect the public interest.” Id. at 1158.

In granting the Preliminary Injunction, this Court has already considered all of the
elements necessary to grant injunctive rélief and found that they have been satisfied.
Furthermore, the Céurt of Appeals has reviewed all issues raised by Defendant in opposition to
the granting of the Preliminary Injunction and found tﬁat Defendant’s arguments in opposition
have no grounds. The law of the case doctrine requires this Court to follow these prior rulings
and to grant a permanent injunction as requested by Plaintiff. This doctrine protects parties from
relitigaﬁgg issues that have already been settled and ensures that lower courts follow decisions of
higher courts in subsequent proceedings. See Buckley Powder Co. v. State of Colorado, 70 P.3d
547, 55'7 (Colo. Ct. App. 2002), cert. denied 2003 WL 21222805 (Colo. May 27, 2003)(No.

03SC82). “Prior relevant rulings made in the same case are to be followed unless such



application would result in error or unless the ruling is no longer sound due to changed
conditions.” People v. Misenhelter, 214 P.3d 497, 500 (Colo. Ct. App. 2009) (quoting People v.
Dunlap, 975 P.2d 723, 758 (Colo. 1999)). “Trial courts have no discretion to disregard binding
appellate rulings: ‘[tThe law of the case as established by an appellate court must be followed in
subsequent proceedings before the trial court.’” Hardesty v. Pino, docket No. 07CA1105, 2009
WL 261506 at *3 (Colo.Ct.App. Feb 05, 2009)(quoting People v. Roybal, 672 P.2d 1003, 1005
(Colo. 1983)emphasis added)), cert denied 2010 WL 60095 (Colo. Jan. 11, 2010)(No.
09SC227).

There are no changed circﬁmstances that would dictate that this Court should not follow
its prior ruling in granting an injuncfion. In recent correspondence with Defendant’s counsel
requesting consent to a permanent injunction, the only issue raised by Defendant is that there can
- be no irreparable harm because, Defendant claims, there is no current, ongoing plan to construct
the Oﬁtdoor Deck. Notably, Defendant did not raise the element of irreparable harm as an issue
on its appeal of the Preliminary Injunctlon Furthermore, at the time that the Preliminary
Injunctlon was entered, Defendant was prepared to proceed with construction pending the
outcome of this action. (Tr. of Nov. 1, 2005 Hr'g, p. 55). Althoﬁgh the Court entered a
preliminary injunction, the purpose of a preliminary injunction is to maintain the status quo
between the parties and to prevent a wrong from being done during the pendency of an action
until the parties' rights are finally determined. See Ireland v. Wynkoop, 539 P.2d 1349, 1361
(Colo. Ct. App. 1975). Entry of a permanent injunction is necessary to finally determine the
rights of the parties. Without sﬁch a final determination, the threat of a violation of the

covenants by Defendant is imminent.



Following this Court’s and the Court of Appeals’ prior rulings and granﬁng a permanent
injunction would not result in error. To the contrary, the prior numerous pleadings, briefs, oral
argument, exhibits and testimony before this Court regarding both the facts of this case and the
key legal elements establiéh that Plaintiff is entitled to a permanent injunction restraining and
enjoining Dgfendanf from constructing the Outdoor Deck within or above Tract E, Vail Village,
fiﬁh Filing. Finally, fhe mandate of the Court of Appeals requires that this Court follow the
appellate ruling in deciding this request for a permanent injunction. |

V. CONCLUSION

Plaintiff is éntitled to summary judgment on both of its claims for relief. Interpretation of
the Protective Covenants is a matter of law. Construction of the Outdoor Deck by Defendant is a
ﬁfiolation of the Protective Covenants. Furthermore, Plaintiff is entitled to a perrﬁanent
injunction to enforce the Protective Covenants and restrain Defendant from constructing the
Outdoor Deck. | |

WHEREFORE, Plaintiffs respectfully request that this Court enter summary judgment
against Defendant on all claims for relief and enter a permanent injunction restraining and
enjoining Defendant from constructing the Oﬁtdoor Deck within or above Tract E, Vail Village,

Fifth Filing. \ b/ »
Respectfully submitted this \-'L day of February, 2010.

PR, UUNE——

Franke Greenhouse List & Lippit{ LLP ' {

Jennifer L. Stenman $#28524

Original signature on file at the law fi
Franke Greenhouse List & Lippitt LLP
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DEFENDANT’S RESPONSE IN OPPOSITION TO PLAINTIFFS’ MOTION FOR

SUMMARY JUDGMENT

Pursuant to C.R.C.P. 121(c), Section 1-15 and C.R.C.P. 65, defendant, Remonov &

Company, Inc., (“Defendant™), files the following Response in Opposition to Plaintiffs’ Motion

for Summary Judgment (“Plaintiffs’ Motion™). As grounds therefor, Defendant states:

PROCEDURAL HISTORY

Defendant is the owner of real property located at 333 Hanson Ranch Road, Lot C, Block

2, Vail Village Filing 1, Town of Vail, Colorado, known as the Vista Bahn Building. A

restaurant and bar known as the Tap Room is operated in the Vista Bahn Building. In

approximately 1998, an outdoor deck of approximately 150 square feet was constructed at the




rear of the Vista Bahn Building for the benefit and use of the Tap Room. The outdoor deck
extended onto an adjacent parcel of land known as Tract E, Vail Village, Fifth Filing, Town of
Vail, Colorado. Tract E is owned by Vail Associates. On September 16, 2005, Defendant was
granted a building permit allowing it to expand the outdoor deck for use as additional seating for
the Tap Room. A portion of the proposed deck expansion, if constructed, would have
encroached farther onto Tract E.

Plaintiffs filed a Motion for Preliminary Injunction on October 3, 2005, claiming that the
deck expansion would violate the Protective Covenants of Vail Village Fifth Filing, Eagle
County, Colorado, dated November 3, 1965. On November 1, 2005, after an evidentiary
hearing, this Court, The Honorable Richard H. Hart presiding, entered a preliminary injunction
enjoining Defendant from constructing the deck expansion within or above Tract E, Vail Village,
Fifth Filing. Defendant appealed the Court’s ruling to the Colorado Court of Appeals. On April
18, 2007, the Court of Appeals affirmed the order of the trial court and held that Plaintiffs had
established a reasonable probability of success on the merits. The Court of Appeals denied
Defendant’s petition for rehearing, and on August 7, 2007, entered its Mandate affirming its
order.

On February 17, 2010, Plaintiffs’ filed their motion for summary judgment seeking a
ruling that the proposed deck expansion violates the Protective Covenants and entry of a
permanent injunction enjoining Defendant from construction of the deck expansion onto Tract E.

STATEMENT OF FACTS

Defendant owns real property located at 333 Hanson Ranch Road, Lot C, Block 2, Vail

Village Filing 1, Town of Vail, Eagle, Colorado, known as the Vista Bahn Building (the “Vista

Bahn Building” or “Defendant’s Property”) (Transcript of Nov. 1., 2005 Hr’g, p. 51)(Transcript



attached hereto as Exhibit “A”). A ski shop and clothing store are located on the first floor of the
Vista Bahn Building (/d.). A restaurant and bar known as the Tap Room is operated on the
second floor of the Vista Bahn Building (/d.). The third floor of the Building is being renovated
into office space and the fourth floor as a residential unit (/d.).

The Vail Corporation, d/b/a Vail Associates, Inc. (“Vail Associates™) is the owner of
Tract E, Vail Village Fifth Filing, Town of Vail, Eagle, Colorado (*Tract E”). The Vista Bahn
Building is adjacent and contiguous to Tract E (Transcript of Nov. 1., 2005 Hr’g, p. 52-53).
Certain improvements associated with the Vista Bahn Building currently extend onto Tract E,
including stairways, heated walkway, a stone retaining wall, light fixtures, gas meters and a
storage area for use by the Tap Room (/d. at 53, 59). Directly to the south of the Vista Bahn
Building are a bike path and a children’s playground called the Pirate Ship Park (Id. at p. 55). A
small creek flows to the east side of the Building and the ski mountain and the Vista Bahn ski lift
are directly behind the Building (/d. at p. 55-57).

The Protective Covenants of Vail Village, Fifth Filing, Eagle County, Colorado, dated
November 3, 1965, are recorded in the land records of Eagle County, Colorado in Book 187 at
page 353 (“Protective Covenants”)(Protective Covenants, Exhibit 1 from Nov. 1, 2005, Hr’g
attached hereto as Exhibit “B”). Section 2.4 of the Protective Covenants provides:

Tracts A, E, F, F-1, F-2 and G shall be used as open areas or for
recreational uses, including parking. No permanent above-ground
buildings, other than buildings used for recreational purposes, shall
be constructed or maintained on any of such tracts.

A small deck currently extends from the back of the second story of the Vista Bahn
Building (the “Outdoor Deck™)(/d. at p. 51, 67). The Outdoor Deck is used by the Tap Room

for outdoor seating for its patrons as well as for others visiting the ski mountain and the area

around the Vista Bahn Building (/d. at p. 55-58). In 2000, Vail Associates granted Defendant an



easement on Tract E for the purpose of expanding the Outdoor Deck for (/d. at p. 54). On
September 30, 2005, the Town of Vail granted Defendant a building permit (the “Building
Permit”) allowing it to expand the Outdoor Deck by approximately 650 square feet for use as
additional seating by the Tap Room (the “Deck Expansion”) (/d.); see also Town of Vail
Building Permit attached hereto as Exhibit “C”.

The Deck Expansion as proposed was designed to be an open air structure extending
from the rear of the Vista Bahn Building, to the edge of the bike path on Tract E (/d. at p. 55).
Two access points were proposed, one directly from the bike path from the south, and the other
from the east (/d. at p. 54-55, 60-61). The Deck Expansion would also be accessible from the
second floor of the Tap Room (/d. at p 56). Like the Outdoor Deck, the Deck Expansion would
have been used by patrons of the Tap Room and other visitors for sitting, dining and drinking
(/d. at p. 55-56, 68, 70).

As a result of the preliminary injunction entered on November 1, 2005, Defendant was
enjoined from constructing the Deck Expansion as planned; consequently, Defendant has no
current or future plans to construct the Deck Expansion as proposed in 2005. Plaintiffs cannot
demonstrate irreparable harm now because there is no present, continuing threatened violation of
the Protective Covenants, and any claimed injury is speculative at best. Plaintiffs are not entitled
to a permanent injunction under the current circumstances. Finally, Defendant should not be
permanently enjoined from any expansion of the Outdoor Deck within or above Tract E because
there are other recreational uses for which an expansion of the Outdoor Deck could be used other
than those proposed at the evidentiary hearing held on November 1, 2005, and as detailed in the

plans for the Deck Expansion.



STANDARD FOR SUMMARY JUDGMENT

Summary judgment is appropriate when the pleadings and supporting documentation
demonstrate that no genuine issue of material fact exists and that the moving party is entitled to
judgment as a matter of law. The moving party has the initial burden to show that there is no
genuine issue of material fact. Greenwood Trust Co. v. Conley, 938 P.2d 1141, 1149 (Colo.
1997). This burden has two distinct components: (1) an initial burden of production on the
moving party, which burden when satisfied then shifts to the nonmoving party, and (2) an
ultimate burden of persuasion, which always remains on the moving party. Cont’l Air Lines, Inc.
v. Keenan, 731 P.2d 708, 712 (Colo. 1987). Even if it is extremely doubtful that a genuine issue
of fact exists, summary judgment is not appropriate. Greenwood Trust Co. v. Conley, supra. at
1149.

ARGUMENT

The requirements for a permanent injunction are similar to those for a preliminary
injunction, except that the Plaintiffs must show actual success on the merits, rather than merely a
reasonable probability of success. City of Golden v. Simpson, 83 P.3d 87 (Colo. 2004); Langlois
v. Board of County Commissioners, 78 P.3d 1154 (Colo. App. 2003). A party seeking a
permanent injunction must show that: (1) the party has achieved actual success on the merits; 2
irreparable harm will result unless the injunction is issued (3) the threatened injury outweighs the
harm that the injunction may cause to the opposing party; and (4) the injunction, if issued, will
not adversely affect the public interest. Langlois, 78 P.3d at 1158; Fisher v. Okla. Health Care
Auth., 335 F.3d 1175 (10" Cir.2003)(citing Amoco Prod. Co. v. Vill. of Gambell, 480 U.S. 531
(1987)). When a plaintiff fails to demonstrate actual success on the merits, it is not entitled to an

injunction and a trial court abuses its discretion in granting an injunction absent such proof.



Langlois, supra at 1158.

Plaintiffs argue they are entitled to a permanent injunction because there are no changed
circumstances that would require the Court to depart from its prior ruling. Plaintiffs’ claim that,
without a final determination as to the parties’ rights, the threat of a violation of the Protective
Covenants by Defendant “is imminent,” and that entry of a permanent injunction is necessary to
“prevent a wrong from being done.” See Plaintiffs’ Motion at p. 8.

Plaintiffs are not entitled to entry of summary judgment because genuine issues of
material fact exist as to whether irreparable harm will result unless an injunction is issued, when
Defendant has no present, ongoing or future plans to construct the Deck Expansion as proposed
in 2005. Following the hearing on November 1, 2005, the Court determined that Plaintiffs had
demonstrated a reasonable probability of success on the merits of their claim that the proposed
Deck Expansion would violate the Protective Covenants. Defendant was enjoined from
constructing the Deck Expansion as proposed; consequently, it has no intention of moving
forward with construction of the Deck Expansion.

Plaintiffs’ claim that a violation of the Protective Covenants by Defendant is imminent,
made almost five years after entry of the preliminary injunction, is unfounded and speculative at
best. There is no immediate “wrong” threatened. Furthermore, Plaintiffs have failed to allege
or demonstrate that the 2005 approval from the Town of Vail or the issued Building Permit is
still valid. In fact, Town of Vail Design Review approval lapses unless a building permit is
issued and construction commences within one year of the approval. Clearly, Town of Vail
approval obtained in 2005, would have expired at this stage because construction of the Deck
Expansion was not commenced. In the absence of current or ongoing plans to construct the

Deck Expansion, Plaintiffs have not and simply cannot demonstrate how or why their property



rights will be damaged, and why the damage will be irreparable. Plaintiffs have failed to
demonstrate real, immediate and irreparable harm. The Motion for Summary Judgment should
be denied as moot, and injunctive relief should not be granted.

Finally, Plaintiffs have not shown that some other expansion of the Outdoor Deck for
some other use would violate the Protective Covenants, and Defendants should not be summarily
and permanently enjoined from expanding the Outdoor Deck within or above Tract E. Section
2.4 of the Protective Covenants specifically allows construction of above-ground buildings or
structures on Tract E so long as they are used for recreational purposes. Vail Associates granted
Defendant an easement on Tract E to allow some expansion of the Outdoor Deck. Conceivably,
Defendants could expand the Outdoor Deck in some manner than that which was proposed in
2005, and for uses other than those proposed in 2005. Accordingly, a blanket order permanently
enjoining Defendant from any expansion of the Outdoor Deck within or above Tract E, would be
unfair and too restrictive. In the event this Court finds that Plaintiffs are entitled to a permanent
injunction under the current circumstances, it should narrowly tailored its order to enjoin
Defendant from constructing the Deck Expansion as specifically proposed and approved by the
Town of Vail in 2005, as set forth on Exhibit C, and for the particularly uses proposed in 2005,
so that Defendant would have the ability to expand the Outdoor Deck within or above Tract E for
some other recreational use or purpose in the future.

CONCLUSION

Contrary to Plaintiffs® assertions, a permanent injunction would be inappropriate under
the current circumstances because Defendant has no present, ongoing or future plans to construct
the Deck Expansion as proposed in 2005. Five years have passed since the Town of Vail issued

its approval and the Building Permit. Design Review Board approval is no longer valid because



construction never commenced, and the Building Permit has likely expired. Consequently,
Plaintiffs cannot demonstrate immediate harm or actual success on the merits. Plaintiffs have
failed to meet the requirements for issuance of a permanent injunction and their Motion for
Summary Judgment should be denied.

In the event this Court determines a permanent injunction is appropriate, Defendant asks
that the injunction be specifically tailored to the plans for the Deck Expansion approved by the
Town of Vail in 2005, so that Defendant is not enjoined from constructing some other expansion
of the Outdoor Deck within or above Tract E in the future for some other recreational use or
purpose.

WHEREFORE, Remonov & Company, Inc. prays that Plaintiffs’ Motion for Summary

Judgment and request for a permanent injunction be denied.

OTTO, PORTERFIELD & AYRES LLC
Wendell B. Porterfield, Jr. #5881
Beth Ayres #35575

/s/ Beth S. Ayres

Counsel for Defendant
P.O. Box 3149

Vail, Colorado 81658
(970)949-5380
(970)845-9135 Fax
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Plaintiff(s): Frederick Wyman II Trust, dated February 1,
2005 fbo Nicholas F. Wyman; Abbeline G. Wyman Trust,
dated February 1, 2005 fbo Nicholas F. Wyman; and All
Seasons Condominium Association, Inc., a Colorado
nonprofit corporation.

Defendant(s): Remonov & Company, Inc., a Colorado
corporation.

Attorneys for Plaintiffs;

Name:  Paul R. Franke, III # 12275
Jennifer L. Stenman #28524
Franke Greenhouse

- List & Lippitt LLP

Address: Granite Building, Second Floor
1228 Fifteenth Street
Denver, CO 80202

Phone Number: 303-623-4500

Fax #: (optional) 303-623-0960

E-mail: (optional) pfranke@fgll-law.com

EFILED Document

CO Eagle County District Court Sth JD
Filing Date: Mar 22 2010 4:33PM MDT
Filing ID: 30186152

Review Clerk: Rhonda Higgins

“~ COURT USE ONLY ~

Case Number: 2005¢v580
Div, Ctrm:

PLAINTIFFS’ REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

Frederick Wyman II Trust, dated February 1, 2005 fbo Nicholas F. Wyman, Abbeline G.

Wyman Trust, dated February 1, 2005 fbo Nicholas F. Wyman and All Seasons Condominium

Association, Inc., a Colorado nonprofit corporation‘ (collectively “Plaintiffs”), by and through

their counsel, Franke Greenhouse List & Lippitt LLP, and pursuant to Colo. R, Civ. P. 56,

hereby submit their Reply in Support of Motion for Summary Judgment. In support thereof,

Plaintiffé state as follows:




INTRODUCTION
On November 1, 2005, after an evidentiary hearing, this Court entered a Preliminary
Injunction (the “Preliminary Injunction™) restraining and enjoining Defendant from constructing
a deck within or above Tract E, Vail Village, Fifth Filing. A copy of the Preliminary Injunction
is attached to the Plaintiffs’ Motion for Summary Judgment as Exhibit A. Tn its Motion for
Summary Judgment, Plaintiffs requested that this Court enter a permanent injunction consistent
with the Preliminary Injunction. In response; Defendant raises two issues. First, Defendant
claims that ‘Plaintiffs cannot demonstrate irreparable harm. Second, Defendant states that if this
Court detenniﬁes a permanent injunction is appropriate, the injunction should be specifically
tailored to the plans for the deck expansion approved by the Town of Vail in 2005.
“A party seeking ‘a permanent injunction must show that: (1) the party has achieved
acﬁ;al success on the merits; (2) irreparable bann will result unless the injunction is issued; 3)
the threatened injury outweighs the harm that the injunction may cause to the opposing party;
and (4) the injunction, if issued, will not adversely affect the public interest.” Langois v. Bd. of
County Comm’rs of El Paso, 78 P.3d. 1154, 1158 (Colo. Ct. App. 2003). In granting the
Preliminary Injunction, this Court has already considered all of the elements necessary to grant
injunctive relief, including the necessity of showing irreparable harm, and found that they have
been satisfied. The only element that Defendant claims has not been met is that of irreparable
harm. By failing to raise any other objections, Defendant has confeésed that all other elements

entitling Plaintiffs to a permanent injunction have been met.



PLAINTIFFS HAVE ESTABLISHED IRREPARABLE HARM

At the time that the Preliminary Injunction was entered, Defendant was prepared to
proceed with construction of the deck expansion pending the outcome of thls action. (Tr. of
Nov. 1, 2005 Hr'g, p. 55). Defendant claims that it now has no current or future plans to
construct the Outdoor Deck as proposed in 2005 and, therefore, that Plaintiffs .cannﬁt now
demonstrate irreparable harm. * Defendant offers no ’aﬁdavit, testimény or other evidence
supporting this claim. This amounts to nothing more than unsupported argument by Defendant’s
counsel. A genuine issue of material fact cannot be raised merely by the argument of counsel,
See Cedar Lane Investment; v. 8t. Paul Fire & Marine Insurance Co., 883 P,Z(i 600, 602
(Colo.App. 1994). ' Furthermore, Defendant directly contradicts this argument by requesting that
any injunctién’that is issued by the Court be sufficiently narrow so as not to enjoin “other
recreational uses ‘for which an expansion of the Outdoor Deck could be used other than thosé
- proposed at the evidentiary hearing held on November 1, 2005.” See Defendant's Respon;e,
page 4. The inconsistent arguments set forth by Defendant demonstrate that Defendant does in
fact contemplate expansion of the Qutdoor Deck. If not, Defendant would have no concern with
further limiting the scope of the injunction. |

Without a final and permanent injunction, there is. absolutely nothing preventing
Defendant from goiﬁg back to the Town of Vail tomorrow for any necessary approvals and
carrying forward with its plans to construct the Outdoor Deck or a similar deck project that
violates the Protective Covenants. Although the Court entered a preliminary injunction, the
purpose of a preliminary injunction is to maintain the status quo between the parties and to

prevent a wrong from being done during the pendency of an action until the parties' rights are




finally determined. See Ireland v. Wynkoop, 539 P.2d 1349, 1361 (Colo. Ct. App. i975).
Consequently, the parties would be forced to relitigate the same issués over and over again as
Defendant refiles applications for additional expansions. See 4-1 Auto Repair & Detail, Inc. v.
Bilunas-Hardy, 93 P.3d 598, 600 (Colo.Ct.App. 2004){“Issue preclusion permits a plaintiff to
foreclose a defendant from relitigating an issue previously lost by that defendant in another
action.”); See also Red Junction, LLC v. Mesa County Board of County Comissioners, 174 P.3d
841, 844 (Colo.Ct.App. 2007)(“Where applicable, res judicata or claim preclusion operates to
bar litigation not only Qf matters actually decided in the earlier proceedings, but also of matters
that could have been raised in the earlier proceedings, but were not.”). This lack of finality poses
an imminent threat of harm to Plaintiffs, as Defendant would have nothing preventing it from
moving forward with plans to éonstruct a deck in the immediafe future. Furthermore, it serves as
a Qaste of judicial resources as this Court faces the very real possibility of having to litigate
these ekact‘same issues again. |

THE PERMANENT INJUNCTION REQUESTED BY PLAINTIFFS IS APPROPRIATE
IN SCOPE

Defendant has not previously objected to the scope of the Preliminary Injunction entered
by this Court. When appealing the‘ trial court’s .issuance of the Preliminary Injunction,
Defendant did not raise any issues regarding the scope of the injunction. The scope of the
permanent injunction requested by Plaintiffs is consistent with, and no mdre broad than, the
scope of thé Preliminary Injunction.

This Court has determined, and Defendants do not refute, that construction of an outdoor
deck encroaching on Tract E fozj use incidental to a restaurant and bar violates the Protective

Covenants. The order proposed by Plaintiff would enter summary judgment on Plaintiffs® claim



that the proposed deck expansion violates the Protective Covenants. In addition, the proposed
form of Permanent Injunction requested by Plaintiffs (as filed with the Court on February 17,
2010) is as follows: “a Permanent Injunction is hereby entered, restraining and enjoining
Defendant from constructing a deck, within or above the Tract E, Vail Village, Fifth Filing, for
use incidental to the restaurant and bar known as the Tap Room, located at 333 Bridge Street,
Vail, CO 81638 (Vista Bahn Building), located on Lot ¢, Vail Village, First Filing.” The
langnage contained in Plaintiffs’ proposed order is sufficiently narrow in scope to enjoin the
exact comstruction and use that has been determined by this Court to violate the Protective
Covenants. |

WHEREFORE, Plaintiffs réspectﬁﬂly request that this Court enter summary judgment
against Defendant on all claims for relief and enter a permanent injunction restraining and
enjoining Defendant from constructing the Outdoor Deck within or above Tract E, Vail Village,
Fifth Filing. |

Respectfully submitted this 22nd day of March, 2010.

Franke Greenhouse List & Lippitt FLP
Jennifer L. Stenman #28524 L

Original signature on file at the law fi
Franke Greenhouse List & Lippitt LLP




CERTIFICATE OF SERVICE

[ hereby certify that on the 22nd day of March, 2010, a true and correct copy of the
foregoing PLAINTIFFS’ REPLY IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT AND MEMORANDUM OF LAW was filed and served via electronic filing via
www.LexisNexis.com, as follows:

Wendell B. Porterfield, Jr.
Porterfield & Associates LLC
P.O.Box 3149

Vail, Colorado 81658

Origindl signature on file at the law firm of
Franke Greenhouse List & Lippitt LLP



